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UNITED STATES DISTRICT COURT
DISTRICT OF DELAWARE

AT&T COMMIJMCATIONS OF )
DELAWARE, INC., aDelawarecorporation, )

)
)

Plaintiff, ) CaseNo._
)

vs. )
)

VEMZON DELAWARE, iNC., a Delaware ) COMPLAiNT FORDECLARATORYAND
corporation;thePUBLIC SERVICE ) INJUNCTIVE RELIEF
COMMISSIONOFTHE STATEOF )
DELAWARE; andARNETTA MCRAE, )
Chairman,JOSHUAM. TWILLEY, Vice )
Chairman,DONALD J.PUGLISI, )
Commissioner,JAMES B. LESTER, )
Commissioner,AND JOANN P.CONAWAY, )
COMMISSIONERin theirofficial capacitiesas)
Commissionersof thePublicService )
CommissionoftheStateofDelaware,andnot )
asindividuals, )

)
Defendants. )

___________________________________________________________________________)

Plaintiffs AT&T COMMUNICATIONS OF DELAWARE, INC. (“AT&T”), by

its attorneys,for its complaint,alleges:

NATURE OF THE ACTION

1. This casehasbeenmadenecessaryby the failure of Defendants1to complywith this

Court’s explicit instructionsin Bell Atlantic-Delaware,Inc. v. McMahon, 80 F. Supp. 2d 218,

250-51 (D. Del. 2000) (“McMahon”). In that decision,this Court found that certainwholesale

TheDefendantsto this Complaintare: VerizonDelaware,Inc. (“Verizon”), thePublic Service

Commissionofthe Stateof Delaware(“PSC”), and theindividual CommissionersofthePSCin
their official capacity. DefendantVerizon-Delaware,Inc. is the successorcorporationto Bell
Atlantic-Delaware,Inc.



ratesthat the PSChad establishedfor Verizon, known asnon-recurringcharges(or “NRCs”),

violatedthe TelecommunicationsAct of 1996 (“the Act” or “1996 Act”) andtheimplementing

regulationspromulgatedby the FederalCommunicationsCommission(“FCC”), becausethe

rateswerebasedonVerizon’s existing,inefficient processes.In remandingthecaseto thePSC,

the Court expresslyprohibitedthePSCfrom relyingonVerizon’scurrentprocessesasabasisfor

determiningNRCs. SeeMcMahon, 80 F. Supp. 2d at 251 (“[t]he mechanismof [Verizon’s]

current internal serviceorder processesis irrelevant to the legal standardfor determining

networkelementcosts”)(citing 47 C.F.R. § 51.505(b)(1)).

2. TheDefendantshavecompletelyignoredthat directive. After waitingoverayearand

halfafterMcMahon,VerizonsubmittedproposedNRCsthat thePSC’s Staff, the Departmentof

Public AdvocateandthePSC’sown hearingexaminerall concludedwere basedon Verizon’s

existingprocesses.2Indeed,in manyrespects,the“new” VerizonNRCswere a stepbackwards;

NRCs for manykey processeswerehigher thanthosethat hadbeenstruckdownin McMahon.3

Disregardingthis evidence,however, the PSC in Order No. 5967 adoptedNRCs basedon

Verizon’s study.4 In short, thePSCadoptedratesbasedon thesamemethodologythatthis Court

foundviolatedtheAct, andthat it accordinglydirectedthePSCnot to use.

3. The Court shouldact expeditiouslyandreverseOrderNo. 5967. The 1996 Act was

passedto endthe prior regimein which incumbentlocal exchangecarriers(“ILECs”) suchas

2 SeeFindings and Recommendationsof the HearingExamineron Remand(Feb. 28, 2002)

(“Hearing ExaminerRemandFindings”) (attachedasEx. A); Staff’s Initial Mem. on Remand
(Feb.15, 2002);PublicAdvocate’sComments& RecommendationsConcerningRemandIssues,
at4 (Feb.15, 2002).

~April 30,2002MeetingTr. at 23 84-85.

~Findings,Op.,& OrderNo. 5967(June4, 2002)(attachedasEx. B)
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Verizon monopolizedlocal telephoneservicesthrough their control of ubiquitoustelephone

networks. VerizonCommunications,Inc. v. FCC, 122 5. Ct. 1646 (2002);AT&T Corp. v. Iowa

Utils. Bd., 525 U.S. 366 (1999). In its place,the Act mandatesanew competitiveregimeand

requirestheremovalof legal andeconomicimpedimentsto local exchangeandexchangeaccess

competition. AT&T, 525 U.S. at 371. Thatnewregimestrippedawayexisting legal barriersto

competition,andalsorequiredILECs to provide“unbundled”accessto theirnetworkfacilities to

competitors,who canthenusethosefacilities (in wholeor in part) to offer localservices.See47

U.S.C. §~251, 253. And becauseallowing ILECs to chargeexcessiverates for this access

would foreclosethe very competitionintendedby the 1996 Act, Congressfurtherrequiredthose

ratesbeappropriatelycost-based.Id. § 252(d)(1).

4. Despitethe pro-competitiveintent ofthe Act, Verizonstill retainsits local exchange

monopolytoday. Thatis because,nearlysix yearsafterthe Act, Verizoncontinuesto ignoreits

obligations under that statute,as interpretedby this Court, and the PSChasfailed to enforce

thoserequirements.ExcessiveNRCs area significantbarrierto entryinto local marketsbecause

they are, by definition, chargesthat competitorspay but that incumbentslike Verizon do not.

Verizon’s NRCs are so high that ubiquitous,effective competition is simply not possiblein

Delaware. Thereis no reasonfor this stateof affairs to continueanylongerbecausethis Court

has alreadyheld that the PSC cannotset NRCs on the basisof Verizon’s existingprocesses.

Thus, the Court should act quickly to ensurethat Verizon’s currently captive Delaware

consumersenjoy the full benefitsof fair and opencompetitionasenvisionedandmandatedby

Congressby enforcingits previousjudgment. The Court should vacateOrderNo. 5967 and

direct thePSCandDefendantCommissionersto setappropriateNRCsbasedon theAct andthe

FCC’spricingregulations.
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JURISDICTION AND VENUE

5. This is a civil actionarisingundertheTelecommunicationsAct of 1996,a law of the

UnitedStates.This Court hasjurisdictionover this actionpursuantto 47 U.S.C. § 252(e)(6)and

28 U.S.C.§~1331 and 1337. Seegenerally VerizonMarylandInc. v. PSCofMaryland, 122 S.

Ct. 1753(2002).

6. Venuein this District is properunder28 U.S.C. § 1391(b). All defendantsresidein

the Stateof Delaware,and Verizon residesin this District, and the eventsgiving rise to the

claimsassertedoccurredin this District. BecausetheCommissionersconductedtheproceedings

in this District, asubstantialpartofthe eventsoromissionsgiving riseto thedisputeoccurredin

this District. This is an “appropriateFederaldistrict court” within the meaningof 47 U.S.C.

§ 252(e)(6).

PARTIES

7. Plaintiff AT&T CommunicationsofDelaware,Inc. is a corporationorganizedunder

the lawsoftheStateofDelaware.AT&T CommunicationsofDelaware,Inc. is a wholly-owned

subsidiary of AT&T Corp., which, through its operating subsidiariescurrently provides

communications services in the State of Delaware and elsewhere. AT&T is a

“telecommunicationsprovider” and a “requesting telecommunicationscarrier” within the

meaningoftheAct.

8. DefendantVerizon Delaware,Inc. (f/k/a Bell Atlantic-Delaware,Inc.) is a Delaware

corporation. Verizon provides local exchange,exchangeaccess,and certain intrastatelong-

distanceserviceswithin theStateofDelaware. Verizonis an “incumbentlocalexchangecarrier”

within themeaningoftheAct. See47U.S.C. § 25 1(h).
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9. Defendantthe Public ServiceCommissionof the Stateof Delawareis an agencyof

the State of Delaware. The PSC is a “State commission”within the meaningof 47 U.S.C.

§~153(41),251,and252.

10. ArnettaMcRae,JoshuaM. Twilley, DonaldJ. Puglisi,JamesB. LesterandJoannT.

Conaway,the individual membersof the Public ServiceCommissionof the Stateof Delaware

(collectively, the “Commissioners”) are namedas Defendantsin their official capacitiesas

Commissioners,andnot asindividuals.

BACKGROUND

History ofthe 1996Act

11. Prior to the enactmentofthe 1996Act, ILECs suchasVerizongenerallyenjoyeda

monopolyin the provision of local telephoneservicesfor businessand residentialconsumers

within their designatedserviceareas. Verizon is the incumbentprovider of local telephone

servicein theStateofDelaware.

12. In 1996, CongresspassedtheAct which wasdesignedto openup, on a nationwide

basis, monopoly marketsfor local telephoneserviceto full, effective, and fair competition.

Congressrecognizedthe practical reality that competitionwould takeyearsto develop(and in

someareasmight not developat all) if local entryrequiredeachnewentrantto replicatethe local

servicesinfrastructurenetwork. Accordingly, Congressimposedcertainaffirmative dutieson

ILIECs to help promotetherapiddevelopmentof local telephoneservicecompetition.

13. One of thoseduties is that the ILEC must allow new local carriersto enterthe

competitivemarketby leasingthepiecepartsofthe ILEC’s network— calledunbundlednetwork

elements(or “UNEs”). 47 U.S.C. § 251(c)(3). A new entrantcanusetheseUNEs, either in

wholeor in combinationwith its own facilities, to offer anytelecommunicationsservice. Section

251(c)(3) requires that rates, terms, and conditions for these network elementsbe just,
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reasonable,and nondiscriminatory,and section252(d)(1) furthermandatesthat thoseratesbe

•basedon thecostof providingtheelements,without referenceto therateofreturnorotherrate-

basedproceedingsthatprevailedin thepriormonopolyera.

14. In the Local Competition Order,5 the FCC determinedthat prices for unbundled

network elementsprovided pursuant to sections 251(c)(3) and 252(d)(1) should be set at

“forward-lookinglong runeconomiccost” anddeterminedthatpricesshouldthereforebebased

on the “TELRIC” costmethodology. Local CompetitionOrder ¶ 672; see id. ¶fJ 672-732;47

C.F.R. §~51.501, 51.503, 51.505. Thus, ratherthan looking at an ILEC’s “actual” costs of

providing a UNE, TELRTC-basedrates“measure[ ] . . . the most efficient telecommunications

technology currently available and the lowest cost network configuration.” 47 C.F.R. §

51.505(b). As theFCC determined,pricesbasedon TELRIC are“critical to thedevelopmentof

a competitivelocal exchange[market]” andwill “best ensuretheefficient investmentdecisions

and competitiveentrycontemplatedby the 1996Act.” Local CompetitionOrder¶ 705. If prices

for network elementsexceedTELRIC levels,thenefficient entryby competitorscannotoccur.

Id.

15. The TELRTC-based prices for unbundled network elements are set forth in

interconnectionagreementsbetween the ILEC and the new entrant. Congressdirected

incumbents to negotiate in good faith with potential competitors seeking interconnection

agreements.It furtherprovidedin section252 for arbitrationby statepublic utility commissions,

~Implementationof theLocal CompetitionProvisionsin the TelecommunicationsAct of1996,
First Report& Order, 11 FCC Rcd. 15499,¶ 525 (1996) (“Local CompetitionOrder”), aff’d in
part, vacatedin part, Iowa Utils. Bd. v. FCC, 120 F.3d753 (8th Cir. 1997) (“Iowa Utils Bd.”),
aff’d in part, rev’d in part, AT&T Corp. v. Iowa UtilsBd., 525 U.S.366 (1999),on remand,Iowa
Utils. Bd. v. FCC, 219F.3d 744 (8th Cir. 2000),rev’d in relevantpart sub nom Verizon Comm.
Inc. v. FCC, 121 5. Ct. 877(2001).
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suchasthe PSC,where interconnectionagreementscould not be reachedthroughnegotiation.

The pricingdecisionsof the statepublic utility commissionsaresubjectto the rules setby the

FCC through the Act’s “hybrid jurisdictional schemewith the FCC setting a basic, default

methodologyfor usein setting rateswhencarriersfail to agree,but leaving it to stateutility

commissionsto set the actualrates.” Verizon CommunicationsInc. v. FCC, 122 S. Ct. 1646,

1661 (2002).

16. Although theFCC’spricing ruleswerechallengedby theILECs, theSupremeCourt

hasdefinitively upheldthemin two separatedecisions. In AT&T Corp. v. Iowa Utils Bd., supra,

the SupremeCourtaffirmed the FCC’sjurisdictionto adoptpricing rulesthat mustbe followed

by stateregulatorycommissionsin settingUNErates. AT&T, 525 U.S.at 366. Morerecently,in

VerizonCommunicationsv. FCC,supra,theSupremeCourtheldthattheFCC’sTELRIC pricing

rules were appropriate. Verizon, 122 S. Ct. at 1678-69. In so doing, the SupremeCourt

concludedthat the Act was “an explicit disavowalof the familiar public-utility model of rate

regulation.. . in favor ofnovelratesettingdesignedto give aspiringcompetitorseverypossible

incentiveto enterlocal retail telephonemarkets,shortofconfiscatingtheincumbents’property.”

Id. at 1661. Tn this regard, the SupremeCourt observed,“[u]nder the local-competition

provisionsof the Act, Congresscalled for ratemakingdifferent from anyhistoricalpractice,to

achieve the entirely new objective of uprooting the monopolies that traditional rate-based

methodshadperpetuated.”Verizon,122 5. Ct. at 1660.

The Determination ofNon-Recurring CostRates(On Remand)
Before the Public ServiceCommission Of The State of Delaware

17. This case,asdid McMahon,arisesout ofthePSC’sreviewofVerizon’sUNE prices

undersection252 of the Act. The PSC had first reviewedVerizon’s IJNE priceswhenBell

Atlantic-Delaware(now Verizon-Delaware)first proposedUNE rates in the 1997 “PhaseI”
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proceedingthat, ultimately, wasappealedto this Court andremandedback to thePSC.6 In that

proceeding,thePSC,while it rejectedVerizon’sproposedratesandprescribedits own,generally

lower, ratesin OrderNo. 4542(July 8, 1997)andfurtherdeniedVerizon’sPetitionfor Rehearing

in OrderNo. 4577 (August 19, 1997),did largely follow Verizon’sapproachwith respectto the

NRCs that aresupposedto measurethe forward looking costsan efficient firm would incur to

provisionUNEs. L

18. On September8, 1997,Verizonfiled anactionfor DeclaratoryandInjunctiveRelief

with this Courtrequesting,inter alia, thatthis Court overturntheratessetby thePSCfor theuse

of Verizon’snetwork,andclaimingthat thoseratesviolatedthe1996 Act. AT&T filed aMotion

to InterveneandMotion for Leaveto Amendits Answerand to addCounterclaims,including its

claim that theNRCs establishedby thePSCin PhaseI for non-recurringserviceprocessingand

otherchargeswerenot cost-basedandwerenot TELRIC compliant. Specifically,AT&T argued

that theNRCs adoptedby the PSCin OrderNo. 4542did not reflect theratesthat anefficient

LEC would provide for fully-mechanizedelectronic interfaces and systems for ordering,

provisioning,billing, andrelatednon-recurringoperations,but rather,allowedVerizonto collect

NRCsbasedon Verizon’s inefficient andmorecostlyantiquatedmanualprocesses.

19. Tn theMcMahondecision,this Court specificallyaddressedAT&T’s challengeto the

NRCs establishedin OrderNo. 4542. Therethe Court rejectedthe very sameargumentsthat

Verizon had advancedbeforethe PSC — that Verizon’s NRCs were “forward-looking” even

thoughtheywerebasedonVerizon’s embeddedprocessesfor providingUNEs— finding:

6 Application of Bell Atlantic Delaware Inc. for Approval of its Statementof Terms and

Conditions Under Section252(f) of the TelecommunicationsAct of 1996, PSCDocket96-325
(filedDecember16, 1996).
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[t]he mechanizationofBell’s currentinternalserviceorderprocessesis irrelevant
to the legal standardfor determiningnetwork elementcosts. At no point in their
analysis did the Hearing Examiner’saddressBell’s proposedNRC chargesin
light of “the most efficient telecommunicationstechnologycurrently available
and the lowest cost network configuration.” 47 CFR §51.505(b)(1). Thereis
simply nomentionofthe“most efficient,currentlyavailable”telecommunications
technology— eventhoughthe Commissionsincehasconcededthat Bell’s service
order processingsystemdoesnot meet this standard. . . . Where,as here,an
agency ignores a controlling legal standard, its rulings are arbitrary and
capricious. SeeFlorida PowerLight Co. 470US at 743.

McMahon,280 F. Supp. 2d at 251.

20. Recognizingthat the PSCwould needto developa factual recordto determinethe

forward looking coststhat an efficient carrier would incur to provide the services,the Court

“remand[ed]the NRC chargeissue for renewedevidentiaryhearingsconsistentwith the Local

CompetitionOrderandits implementingregulations,specifically,47 CFR§51.505(b)(1).“ Id.

21. Verizondid notrespondquickly to theCourt’s directives. Rather,it waitedalmosta

yearandahalf afterMcMahonto submita“RevisedUNE RateFiling” with thePSConMay24,

2001 (the “PhaseII Proceeding).7 Verizon sought expeditedconsiderationof PhaseII based

upon its claim that permissionto enterthein-region long distancemarketundersection271 of

theAct, 47 U.S.C.§ 271, couldnot begrantedin theabsenceof TELRTC-compliantUNE rates.

22. In the Commission’swords,aprincipal objectiveofthePhaseII Proceedingwas “to

allow the Commissionto review the NRC ratesand OSS [OperationSupportService] access

charges. . . beingproposedby Verizon-Delawarein light of the earlierrulings of the Federal

District Court and any subsequentrulingsby the FCC and othercourts.” OrderNo. 5735 ¶ 6.

The Commissionsubsequentlyappointeda HearingExaminerto conductproceedingsand to

“developafull record... .“ OrderNo. 5754,Ordering¶ 2.

~ThePSCinitiated thePhaseII proceedingby OrderNo. 5735,datedJune6, 2001.
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23. The HearingExaminerset an expeditedproceduralschedulewhich included the

filing of pre-filed testimony,two daysof evidentiaryhearingsand briefings. AT&T, Verizon,

CavalierTelephoneMid-Atlantic, LLC, the PSCStaff, andthe Division ofthePublicAdvocate

participated.

24. Verizon presentedseveralwitnessesin support of its “new” Non-recurringCost

Model (“NRCM”). SeeDirectTestimonyofAim A. Dean(June15, 2001); RebuttalTestimony

ofAnn A. DeanandMichael E. Peduto(October9, 2001). Themodelpurportedto measurethe

“forward-looking” costs of the tasksnecessaryto provide UNEs. But aswith its prior study,

Verizon’s “new” one took asits startingpoint Verizon’s existing systems. Generallyspeaking,

the NRCM wasbasedon surveysof the time Verizon’s employeestook to provision certain

UNEs, utilizing existing systemsandprocesses.The surveyresponseswere thenaveragedand

adjustedby an unnamed“panel of experts” who made undocumented“forward-looking

adjustments.”

25. This view was confirmedby the PSC’s own Staff, which describedthe Verizon

NRCM asfollows:

1. Assumethat current systems,processes,work activities, and work times
representthe appropriatebaselinefor a studyof forward-lookingeconomiccosts
calculatedpursuantto theTELRIC standard;

2. Conductsurveysofemployeesperformingtasksusingexistingsystems.

3. Compiletheresults,creatingan “averageof averages;”

4. Through the operation of a panelof unnamedexpertswhoseoperationis
completelyundocumented,makeany changesdeemednecessaryto ensurethe
dataaccuratelyreflectsthe panel’sassumptionsregardingexistingtasksandtask
times;

5. Through the operation of a panelof unnamedexpertswhose operation is
completelyundocumented,makeany changesdeemednecessaryto ensurethe
dataaccuratelyreflectsthepanel’sassumptionsregardinghow Verizon’s existing
systemsandprocesseswill be improvedin thefuture;and,then,
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6. Calculatenon-recurringcostsbasedon theseunsupportedassumptions.

StaffsInitial Mem. onRemand,at 9 (Feb.15, 2002)(footnoteomitted).

26. AT&T, on the other hand, advocated forward-looking NRCs based upon the

processesthatwould beusedby anefficient carrierunconstrainedby anoutdatedlegacysystem.

SeePrefiled Testimonyof RichardWalsh (Sep. 14, 2001). Accordingly,AT&T’s proposed

NRCswerewell belowthoseproposedby Verizon.

27. The Hearing Examiner issuedFindings and Recommendationson December21,

2001 (the “Initial Report”), finding that AT&T’s NRC cost model was “forward-looking.”

Initial Report¶ 247. He also found “understandable”theuniform criticism of Verizon’s study.

Id. Nevertheless,he declinedto recommendAT&T’s model, insteadrecommendingthat the

PSCadopttheVerizon’sNRCM. Accordingto theHearingExaminer,by adjustingits existing

processesto reflect future improvements,Verizon made a “good-faith” effort to reflect a

forward-lookingenvironment. Id. In his Initial Report,theHearingExamineralsomadecertain

recommendationsregardingadjustmentsin the inputsto beutilized in establishingbothrecurring

andnon-recurringrates,including adjustmentof the overheadfactor, reductionof the cost of

capitaland exclusionofcertainexpenses.Id. ¶ 267.

28. On February19, 2002, the Commissionmet to deliberateand considerthe Initial

Report. At thattime, theCommissionadoptedanumberoftherecommendationsoftheHearing

Examinercontainedin the Initial Report. However, the Commissionwas unableto reacha

decision on the NRCs, noting that “the record developedby the parties is not, in the

Commission’sopinion,sufficient to allow the Commissionto renderaninformeddecisionon the

issue of whetherVerizon-Delaware’snon-recurringcost model complies with the District

Court’s determinationsand TELRTC and whetherthe ratesproducedarejust and reasonable

undertheTELRIC’spricingstandards.”OrderNo. 5896at 1.
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29. On remandto theHearingExaminer,PSCStaff, thePublicAdvocate,Cavalier,and

AT&T showedthat Verizon’s useof existing processesand times (even“adjusted” for future

efficiencies),constitutedtheexactapproachrejectedby theDistrict Court. Thepartiescriticized

extensivelythe premises,procedures,inputs,and assumptionsmadein the developmentof the

model and the resulting NRCs and madeclear that while Verizon’s NRCM was labeledas

“forward-looking” it wasactuallyan embeddedhistoricalcost study. See,e.g., PSCStaffReply

Mem. on Remand,at 5 (Feb.21, 2002). In this regard,thepartiesdemonstratedthat Verizon’s

model only assumedchangesthat Verizon alreadyplannedto make to its existing legacy

processes,anddid not, asrequiredby the TELRIC rules,estimatethecostsofthe mostefficient

processesthat could be usedto provide UNEs to competitors. See, e.g., Public Advocate’s

Comments& RecommendationsConcerningRemandIssues,at 4 (Feb.15, 2002). For example,

Verizon assumedthat newserviceordersfor UNEsby competitivecarrierswould requirecostly

manualprocessing23% ofthe time, despitethefact that efficientorderingsystemsareavailable

that would all but eliminate the need for suchmanualprocessing. SupplementalFiling of

AT&T, at 10 (Nov. 28, 2001). And it waspreciselybecauseof thesefundamentalflaws that

Verizon’s “new” NRCswerefor the mostparthigherthanthe “old” NRCsthat all acknowledge

wereimproperlybasedon inefficient processes.April 30, 2002MeetingTr. at 2384-85.

30. The parties also showed that Verizon did not even measureits embeddedcosts

properly. Verizoncalculatedits NRCsby relying on a surveyof the timesemployeessaidthey

spent performingthe tasksnecessaryfor provisioningUNEs. While Verizonrepresentedthat

this surveywasconductedby AndersenConsulting,that wasnot thecase. Id. Rather,Andersen

conducteda surveyat a later date than the internal Verizon survey that was usedand the

Andersensurveygenerallymeasuredshortertimes thanthe surveythatVerizonused. OrderNo.
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5967¶ 88. Finally, the partiesdemonstratedthat Verizon’s studywasa “black box” with no

evidencesupportingthe adjustmentsVerizon madeto transformexisting inefficient processes

into efficient, forward-lookingprocesses.See,e.g., AT&T Replyto Verizon’sBr. onRemand,at

4-7 (Feb.21, 2002).

31. On February28, 2002,theHearingExaminerissuedaruling thatreversedhis earlier

recommendationon the NRC issue, frankly acknowledgingthat he had erred in previously

determiningthat the Verizon NRCM producedTELRIC-compliantrates. In his decision,the

HearingExaminerexplained:

18. My [original] Recommendationin favor of theNRCM wasbasedon
two underlyingconclusions. First, basedon PSC OrderNo. 5735, I concluded
that the Commissionpurposelylimited the scopeof this proceedingby creating
certain presumptionsin favor of the PhaseI inputs and by establishingan
expedited schedule. Second, I concluded that Verizon-Delaware’s broad
interpretationof TELRIC and the District Court remandwas a supportable
position and that its NRCM was consistent with such interpretation,
notwithstandingthe otherparties’ proteststhat a TELRIC basedmodel cannot
startwith embeddedtechnologyandprocessesandthat therecordsupportfor the
inputsto theNRCM wasinadequate.

19. On remand,however,thesetwo conclusionsarecalledinto question.
First, in its deliberations,and asreflectedin the remanditself, the Commission
understandablyshows a reluctanceto set “permanent”UNE rates in a limited
proceedingand revealsa preferenceto err in favor of full developmentof the
record. In addition,theCommission’srationalefor expeditingthis proceedingin
the first instancemay now be moot. An expresspurposefor expediting the
proceedingwas to facilitate Verizon-Delaware’sentry into the long distance
market in Delawareby providinga full setofpermanentUNE ratesfor inclusion
in Verizon-Delaware’imminent 271 filing. OrderNo. at 5735 at 6. Verizon-
Delaware,however, recentlyfiled for its Section 271 review in Delawareand
apparentlyintendsto moveforward with its FCC application,irrespectiveofthe
statusofthis UNEproceeding.

20. Second,on remand,Staff points out that Verizon-DE hasargued
beforetheU.S. SupremeCourt thatTELRTC is not theflexible version(“TELRTC
Light”) it supportsin this case. [Staff Initial Brief at 2]. Rather,to supportits
positionthat TELRIC results and consistentrates,Verizon-Delawarehasargued
that TELRJCrequiresratesbasedsolely on a networkof available,but yet to be
deployed,technologyandprocesses.This interpretationis, of course,in line with
Staff and AT&T’s more rigid version of TELRIC. I agreewith Staff that

13



Verizon-Delaware’sinconsistencyin its interpretationof TELRTC weakensits
positionin this case.

21. In addition, Staff notes on remandthat Verizon Delaware’smain
complaintis that withoutrelyingon its embeddedsystemsasa startingpoint, it is
“impossibleto createratesthathaveany relationto thecostthat will be incurred
by Verizon-Delaware.”Id. at 5, quotingVerizon-DEOpeningBrief at 49. Staff
argues,however,that:

seekingsuchamatchis not thegoalofTELRTC, which insteadis designed
to divine economic costs (47 C.F.R. §51.505) and which expressly
prohibits the useof embeddedcosts. 47 C.F.R. §51.505(d)(1). As the
District Court statedclearly, the mechanizationof Bell’s currentinternal
serviceorderprocessesis irrelevantto the legal standardfor determining
networkelementcosts.

Id. at 6, quotingDistrict CourtRemandat 251.

22.Forthesereasons,on remand,I recommendthattheCommissionadopt
StaffsinterpretationofTELRIC andits positionthatVerizon-Delaware’sNRCM
falls shortoftheTELRIC standardandtheDistrict Court Remand.

HearingExaminerRemandFindings¶~J18-22(footnotesomitted).

32. The HearingExaminerfurther explainedthat theseconclusionswere supportedby

thetestimonyofVerizon’sownwitnesses,who effectivelyconcededthattheVerizonNRCM did

not calculatecostsbasedon themostefficient technologycurrently available,but insteaduseda

“what Verizon-DEwill actuallyachieve’ outlook.” Id. ¶ 24 (citationsomitted). Finally, the

HearingExamineralso agreedwith theparties’ criticism that themethodologyusedby Verizon

for making so-called“forward-looking” adjustmentsto its existing processeswas effectivelya

“black box” with no record support. Id. ¶~J25-26. Thus, even if Verizon’s approachof

beginning with its existing processeswere appropriate,there was no way to judge the

reasonablenessofthe“adjustments”thatVerizonpurportedto maketo thoseexistingprocesses.

33. For thesereasons,theHearingExaminerrecommendedthatthe Commission“reject

Verizon-Delaware’sproposednon-recurringUNE ratesbecausetheNRCM violatesthe TELRIC
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pricing standardand the District Court Remandand becauseVerizon-Delawarehasfailed to

provideadequatesupportfor thework timesusedasmodelinputs.”Id. ¶ 43.

34. At its meetingon March 5, 2002,thePSCconsideredtheHearingExaminerRemand

Findingsbut againfailed eitherto resolvethe issueof whetherVerizon’s NRCM met TELRTC

standardsandtheMcMahonorderor to seta structurefor how NRC ratesshouldbe set. Rather,

thePSCdirectedVerizonto perform“re-runs” of its coststudy. PSCMarch 5, 2002MeetingTr.

at 2340,2354. Tn particular,asthePSClaterdescribedits directive,Verizonwasdirectedto take

the surveyresponsesfor eachtask and determinethe “averagetime” which Verizon-Delaware

had usedin its studies, the “mode time (being the most frequentlyoccurringnumberin the

sample),andthe “minimum time” and “maximum time.” OrderNo. 5967 ¶ 88. Verizonwas

directedto provideresultsusing bothits internal surveyandthe“recentlydiscovered”Andersen

surveydata. Id. On April 9, 2002, Verizon filed the matrix of alternativerateruns (calledthe

“Re-RunMatrix”) requestedby theCommissionat its March 5, 2002meeting. Verizonamended

the filing on April 16, 2002 to correctminor errors. On April 18 and April 22, 2002, the

CommissionStaff, theOPA, AT&T andCavalierfiled CommentsregardingtheRe-RunMatrix.

Verizonfiled ReplyCommentsonApril 25.

35. At its public meetingon April 30, 2002, the Commissionconsideredthe Re-Run

Matrix, the Comments,Verizon’sReplyComments,andtheoral argumentofthe parties.There

the CommissionadoptedtheVerizonNRCM, adjustedto reflect somewhatlower manualwork

times than what Verizon had originally proposed. Most of the Commissioners’discussion

centeredaroundhow muchtime it shouldtakeVerizonemployeesto performvarioustasksusing

Verizon’s existing systemsand processes,the same existing systemsthis Court said were

irrelevantto the determinationof TELRTC compliantrates. Therewasno discussionofwhether
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the ratesit was adopting were basedon the most efficient technologyavailable. Rather,the

discussioncenteredon whetherVerizonwasusing its existingsystemsin themostefficientway.

SeeApril 30, 2002 Meeting Tr. at 2414-32. Nearthe conclusionof the meeting,almost asan

afterthought,one CommissionernotedthattheratesthePSCwasadoptingneededto bedeemed

“TELRIC,” as if affixing a TIELRIC label to the rates it wasapprovingcould somehowpaper

over it relianceofVerizon’sexistingsystemsandprocessesto setrates. TheCommissionvoted

in favorofamotion to applytheTELRIC label. Seeid. at 2435-36.

36. In its OrderNo. 5967memorializingthatmeeting,thePSCagreedwith thecriticisms

leveledby Staff andAT&T, andtheotherpartiesthat Verizon’sNRCM was flawed. OrderNo.

5967¶ 84. It evenacknowledgedthat “alter[ing]” inputsusedin theNRCM, wasnot the “best

way of calculatingnon-recurringrates,”but neverthelessreiteratedits finding that the results

wouldbe “TELRIC-compliantrates.” Id. ¶ 85.

37. On otherkey issues,OrderNo. 5967 madeno findings. The PSCdid not explain:

1)why it was not using AT&T’s forward-looking cost model; 2) why the methodological

shortcomingsin theVerizonNRCM identifiedby theHearingExaminerandthepartieswerenot

valid; and 3) why, evenapart from Verizon’s failure to look at the most efficient processes

availableratherthan its existingprocesses,Verizon’sNRCM couldbe relied uponin light ofthe

Hearing Examiner’s expressfinding that Verizon had not properly supportedits purported

“forward-looking” adjustmentsto its existingprocesses.

38. Thereafter,AT&T filed thisComplaintfor DeclaratoryandInjunctiveReliefwith the

U.S. District Court.

TheNRC RatesSetBy The PSCAre Unlawful And ViolateMcMahon

39. The NRCs approvedby the PSC andDefendantCommissionersin OrderNo. 5967

violatetheAct, theFCC’s bindingpricing rules,andthisCourt’s McMahondecision.
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40. As describedabove, the Hearing Examiner specifically examinedthe testimony

submittedby Verizon and concludedthat, despitethis Court’s instructions,Verizon had not

separatedits cost study “from a ‘what Verizon-DE will actually achieve’ outlook, which

underminesthe TELRTC requirementof long runcosts incurredby a carrier utilizing the most

efficient telecommunicationsequipment currently available.” Hearing Examiner Remand

Findings¶ 25. ThePSC’s own Staff concurredwith this conclusion,notingthat “Verizon has

beencandidin representing:(1) that the startingpointfor [its coststudy] processwasthedesign

of its currentsystemsandthework tasksassociatedwith thosesystemsand(2) that adjustments

weremadeto reflect expectedenhancementsto thesesystems,basedon theopinionsofa panel

of in-houseexpertswhoseexpertiselie in Verizon’s existingprocesses,existingsystems,andthe

company’sexistingplansto mechanizethosesystems.”StaffsInitial Mem. on Remandat6.

41. Thus, theNRCsarebasedon Verizon’scurrent,inefficient internalorderprocessing

system. Becausethis system does not representthe “most efficient, currently available

telecommunicationstechnologycurrently availableandthe lowest costnetwork configuration,”

47 C.F.R. § 51.505(b)(1),the NRCs adoptedby the PSC and DefendantCommissionersare

inflated, anti-competitive,and incompatiblewith the FCC’s TELRIC costmethodologyandthe

Act.

42. For thesesamereasons,Order No. 5967 violates McMahon. There, this Court

reversedthe NRCs previously adoptedby the PSC, finding that the PSC’s “analysis focused

entirelyon thereasonablenessof thefuturemechanizationof [Verizon’s] currentmanualservice

order processingsystem.” McMahon, 80 F. Supp. 2d at 250. But, as the Court held, that

analysis“is irrelevantto the legal standardfor determiningnetworkelementcosts.” Id. at 251.

Instead,the FCC’s binding rulesrequireratesto be set on the most efficientway of providing
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access to TiNEs. Here, Verizon itself openly acknowledgesthat the “forward-looking”

adjustmentsmadeby Verizon reflect merely incrementalimprovementsto Verizon’s existing

systems. HearingExaminer’sRemandFindings¶~J23-24 (citing testimony);see also AT&T

Replyto Verizon’sBr. on Remandat 5-6 (citing testimony).

43. ThePSC’sadoptionof Verizon’sNRC pricesis alsoplainly arbitraryandcapricious

in violation of thePSC’sobligationto engagein reasoneddecisionmaking.SeeMcMahon,280

F. Supp. 2d at 227 (“[T]he court shall adopt the Federal Administrative ProcedureAct’s

‘arbitrary and capricious’standardin its review of the Commission’sapplicationofthe law to

the facts.”). ThePSCandDefendantCommissionersfailedutterly in OrderNo. 5967 to address

the findings of its own HearingExaminerthat the VerizonNRCM was fundamentallyflawed.

ThePSCandDefendantCommissionerslikewise failed to provideany explanation,let alonea

reasonedexplanation,as to why AT&T’s cost model should not be usedto set NRC rates.

Finally, thePSCfailed to providea reasonedexplanationasto why — evenassumingthatit was

appropriateto calculateNRCs by making“forward-looking” adjustmentsto existingprocesses—

the criticismsofthe way in which Verizonmadetheseadjustments,includingVerizon’s failure

to provideanydocumentationfor its adjustments,werenot valid.

COUNT ONE

(THE NRC RATES SET BY THE PSCVIOLATE THE ACT AND THE FCC’S
IMPLEMENTING RULES AND ARE OTHERWISE ARBITRARY AND CAPRICIOUS)

44. Paragraphs 1 through 43 are incorporated by reference as if set forth fully herein.

45. The NRCsapproved by the PSCand Defendant Commissioners in Order No. 5967

and containedin theSGAT adoptedby thePSCarenot supportedbytherecord,arearbitraryand

capricious.
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46. The NRCs approvedby the PSCand DefendantCommissionersin OrderNo. 5967

andcontainedin the SGAT adoptedby thePSCandDefendantCommissionersarenot basedon

cost in violation of 47 U.S.C. § 252(d)(1)(A)(i) andareunjust, unreasonable,anddiscriminatory

in violationof47 U.S.C. § 251(c)(3)and47 U.S.C. § 252(d)(1).

47. The NRCs approvedby the PSCandDefendantCommissionersin OrderNo. 5967

and containedin the SGAT adoptedby thePSCandDefendantCommissionersareinconsistent

with theFCC’sbindingTELRIIC pricing rules. 47 C.F.R.§~51.503,51.505;Local Competition

Order~J694-98.

48. AT&T has been aggrieved by the PSC’s and Defendant Commissioners’

determinationssetforth herein. PlaintiffAT&T is thereforeentitled to declaratoryandinjunctive

reliefpursuantto 28 U.S.C.§~2201 and2202and47 U.S.C.§ 252(e)(6).

PRAYER FOR RELIEF

WHEREFORE,AT&T requeststhat this Court grant themthe following

relief:

(a) declarethat the Orderof the PSC and the DefendantCommissionersis

invalid andviolatesthe 1996 Act andtheFCC’s implementingregulationsandvacatetheOrder

insofar as it permits DefendantVerizon to chargeAT&T the prices for non-recurringcosts

adoptedin theOrder;

(b) grantAT&T preliminary and permanentinjunctive relief to preventthe

irreparableharmthat they will suffer underthe Order and enjoin all defendantsand anyone

acting in concertwith them from enforcingor attemptingto enforcethe Orderand resulting

interconnectionagreementsinsofar as suchOrderand agreementspermit DefendantVerizonto

chargeAT&T thepricesfornon-recurringcostsadoptedin theOrder;

(c) awardAT&T suchother and further relief as the Court deemsjust and

proper.
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